IT 98-0080-3F L 10/14/1998 CAPITAL GAI NS ( LOSSES)

CGeneral Information Letter: An individual is not allowed a deduction
for capital |osses other than the deduction allowed in conmputing

federal adjusted gross incone.
Cct ober 14, 1998
Dear :

This is in response to your letter dated June 9, 1998, in which you

r equest

a

letter ruling. The nature of your letter and the information you have provided
require that we respond with a General Information Letter which is designed to
provide general information, is not a statenment of Departnent policy and is not

bi nding on the Departnent. See 86 Ill. Adm Code 1200.120(b) and (c), encl osed.

In your letter you have stated the foll ow ng

We respectfully request a thorough review and due diligence wth

respect to the notice and disall owance of capital |oss carryover
of fset against capital gains in question

and

The taxpayer's major source of inconme is earned as an | RC Section 1256

commodi ties trader. In 1996, the taxpayer incurred a net |IRC Section
1256 contract loss in the amount of ($204, 497). Such |osses are
characterized as capital |osses. For federal tax purposes, pursuant

to Section 1256 contract |oss rules, the taxpayer carried back these
|l osses to offset prior year capital gains for the tax years 1993,

1994, and 1995. In 1995, the taxpayer noved to Illinois
California, and filed an Illinois part year resident tax return.

from

The

net | RC Section 1256 |osses, for federal purposes, were fully utilized

in the carry back peri od.

Pursuant to Illinois law, the starting point for conputing a

taxpayer's net incone is the federal adjusted gross incone.

So

IIlinois follows federal treatnent of |osses. For federal incone tax
pur poses, |osses are deductible if they occur in a trade or business
or a transaction for profit. The I RC Section 1256 contract | osses

were incurred by the taxpayer in a transaction for profit.

The

taxpayer's history as a comodities trader reflects the taxpayer's

profit notive and personal risk of |oss.

If the taxpayer did not have federal capital gain inconme in the carry

back period, to offset the capital loss incurred then the capital

| oss

woul d have been carried forward and utilized to offset future year

capital gains on the federal tax return, and included in the
taxpayer's federal adjusted gross incone. If the taxpayer was a
resident of Illinois during the <carry back period, then the

application of the federal treatnment of the capital loss carry back

woul d have been applied to the prior year Illinois returns,

as

reflected in the application of the starting point of the federal

adj usted gross incone.

The Illinois Law does not address the taxpayer's specific situation.
The Illinois Law does address that a taxpayer can not deduct the sane
item nore than once, but does not state that the taxpayer would be
di sal l owed to deduct an item once. It is clear that Illinois foll ows



the federal treatnent of capital |osses and offset against capital

gai ns. In applying the Illinois rules, the taxpayer was advi sed that
he should file the Illinois tax return as if the federal IRC Section
1256 contract capital loss was carried forward. There would be a
federal / |Illinois difference due to the carry back period being
avail able for federal purposes, but not available for Illinois. The
starting point of the federal adjusted gross incone would be adjusted,

as there was no carry back period available for the taxpayer in
Illinois. Additionally, as the Section 1256 capital |oss was incurred
while residing in Illinois, the taxpayer could not offset the capita

| oss against prior year California capital gains. It is clear that
the intent of the Illinois legislature was not trying to hurt the
t axpayer's econom ¢ inpact of downturns in incone generation. Cearly
the Illinois legislature did not intend to create a |oophole for the
government to tax only upturns in the commodities market, but disallow
the offset of downturns in the market.

For this taxpayer's specific situation, the Illinois tax treatnent,
pursuant to the law, would follow the federal treatnent, and the
federal |aw should be applied to the transaction and taxpayer's change

in residence. The taxpayer should not be forced to lose the state
treatnent, which follows the federal treatnent benefits of the Section
1256 contract | oss provisions, because he noved to Illinois.

As the taxpayer incurred a substantial loss, it has caused substantia

hardship to get back on his feet financially. |[If the taxpayer is not
al | oned consistent treatnment with other Illinois comodity traders,
and is discrimnated agai nst because he was not an Illinois resident

during the carry back period, the application of the law, which does
not address the taxpayer's specific situation, would place him at an
unfair disadvantage to his peers in the industry.

In the event that The Illinois Departnment of Revenue does not apply
the rules in the taxpayer's favor, we respectfully request for an
abatenent of penalties and interest. W believe that the abatement is
appropriate because of the absence of wllful neglect in connection
with any |ate paynent of taxes. It should be noted that the taxpayer
relied on the advice of a CPA in the classification and treatnent of
| RC Section 1256 contract loss for the year in question. The taxpayer
exerci sed ordinary business care and prudence in securing the advice
of a CPA with regard for the proper classification and treatnent of
his trading activities.

Response

Section 202 of the Illinois Income Tax Act (the "IITA"; 35 ILCS 5/101 et seq.)
provi des:

For purposes of this Act, a taxpayer's net incone for a taxable year
shall be that portion of his base income for such year except npney
and other benefits, other than salary, received by a driver in a
ridesharing arrangenent using a notor vehicle, which is allocable to
this State wunder the provisions of Article 3, less the standard
exenption allowed by Section 204 and the deduction allowed by Section
207. (enphasi s added)



In the case of an individual, "base incone" is defined in Section 203(a)(1) of
the Il TA provides as foll ows:

In the case of an individual, base income nmeans an anobunt equal to the
taxpayer's adjusted gross inconme for the taxable year as nodified by
par agraph (2). (enphasis added)

Section 203(e)(1) defines "adjusted gross inconme" as follows:

Subj ect to the provisions of paragraph (2) and subsection (b) (3), for
purposes of this Section and Section 803(e), a taxpayer's gross
i ncone, adjusted gross incone, or taxable income for the taxable year
shall nmean the anmount of gross incone, adjusted gross incone or
taxabl e incone properly reportable for federal inconme tax purposes for
t he taxabl e year under the provisions of the Internal Revenue Code.

Section 403(a) of the Il TA provides that:

To the extent not inconsistent with the provisions of this Act or
forms or regulations prescribed by the Departnent, each person making
a return under this Act shall take into account the itens of incone,
deduction and exclusion on such return in the sanme manner and anounts
as reflected in such person's federal inconme tax return for the same
t axabl e year.

To summari ze these statutory provisions, an individual taxpayer nust begin his or
her computation of net inconme subject to Illinois Incone Tax for a taxable year
usi ng adjusted gross incone as actually reported on his or her federal inconme tax
return for that taxable year. Accordingly, a taxpayer who has not carried a 1996
capital | oss deduction forward to 1997 for federal incone tax purposes may not
carry that loss forward to 1997 in determning his or her federal adjusted gross
incone for use as the starting point in conputing base incone.

Section 203(h) of the Il TA states:

Except as expressly provided by this Section there shall be no
nmodi fications or limtations on the anmpunts of income, gain, |loss or
deduction taken into account in determning gross inconme, adjusted
gross incone or taxable incone for federal inconme tax purposes for the
taxable year, or in the amunt of such itenms entering into the
computati on of base income and net inconme under this Act for such
taxabl e year, whether in respect of property values as of August 1,
1969 or otherw se.

None of the nodifications for individuals listed in Section 203(a)(2) of the IITA
can be construed to allow a capital |oss carryforward deduction which has not
been properly clainmed in conputing federal adjusted gross incone. Accordi ngly,
in computing Illinois net incone for a taxable year, a taxpayer is not allowed a
capital loss carryforward deduction other than one taken in conmputing his or her
federal adjusted gross income for that year.

Wth respect to your request for abatement of interest and penalties, the proper
forumfor that request is the Board of Appeals. Please find enclosed a Form BOA-
1 Board of Appeals Petition which nust be used to request abatenment of interest
and penal ti es.



As stated above, this is a general information letter which does not constitute a
statenent of policy that applies, interprets or prescribes the tax laws, and it
is not binding on the Departnent. If you are not under audit and you wish to
obtain a binding Private Letter Ruling regarding your factual situation, please
submt all of the information set out in itenms 1 through 8 of the enclosed copy
of Section 1200.110(b).

Si ncerely,

Paul S. Caselton
Associ ate Chi ef Counsel -- Incone Tax



